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In the Matter of:

TERRY W CAMPBELL,
Cl ai mant ,

V.

NORFOLK SHI PBUI LDI NG AND
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Enpl oyer,

and

Rl CHARD FLAGSHI P SERVI CES

| NCORPORATED,
Carrier,

and
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DECI SI ON AND ORDER ON REMAND GRANTI NG
PERVANENT TOTAL DI SABILITY FROM OCTOBER 19,
1992
TO JANUARY 9, 1993 and GRANTI NG PERMANENT
PARTI AL DI SABI LI TY FROM SEPTEMBER 13, 1993 TO
DECEMBER 10, 1993
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In a decision and order issued on April 7, 2000, the
Benefits Review Board stated that the Enployer

did not establish suitable alternate enpl oyment by
virtue of the light duty job at its facility.

| nasnmuch as the job was not suitable for claimnt,
he is not precluded fromobtaining total disability
benefits despite his discharge fromthe job for
excessi ve absenteeism Thus, the Board affirnmed the
award of total disability benefits for the periods
when cl ai mant was not worKi ng.

The Board held that paynents of permanent total
di sability should commence on October 19, 1992, subject to
subsequent earni ngs.

The Board noted that Canpbell apparently worked from
Oct ober 19, 1992 to January 9, 1993 and from Septenber 1993
t hrough Decenber 1993.

The Board remanded t he

case for further consideration of the extent of
claimant’s disability for the periods of time he was
working part-tinme in the light duty job for enployer
from COct ober 19, 1992, through January 9, 1993, and
for a different enployer from Septenber through
Decenmber 1993. If the adm nistrative |aw judge does
not find that claimnt was working only through
extraordinary effort and in spite of excruciating
pain, or for a beneficient enployer, he should
consider claimant's entitlenment to parti al
disability benefits for these periods. |In awarding
partial disability benefits, the admnistrative |aw
judge nust deternmine claimant's | oss i n wage-earning
capacity pursuant to Section 8(h) of the Act, 33
U.S.C. 8908(h), taking into account that claimnt's
light duty job at enployer's facility was too

physi cal |y demandi ng for him and outside his work
restrictions, as we have affirmed these findings,
and that claimnt may have worked in pain at Savage
Buil ders. See Ramrez v. Sea-lLand Services, Inc.,
33 BRBS 41, 45 n.5; Ezell, 33 BRBS at 26-27.

Cl ai mant’ s counsel argues that
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In this case, the claimant clearly only was able to
work due to extraordinary efforts. Even just
getting to work required an incredible effort. The
claimant's doctor informed the Shipyard that the

cl ai mnt was prescribed nedication for his pain that
woul d cause himto oversleep. (Tr.-1, Pg. 28, 30).
Yet the Shipyard continued to schedule himfor early
norning shifts of seven a.m to eleven a.m (Tr.-1,
Pg. 26, 27). The claimant lived forty mles each
way from work and was prescribed significant pain
medi cati on which inpeded his ability to drive.

Cl ai mnt exhausted all efforts to find other nodes
of transportation to and from work

Once at work, the claimant was required to work
outside of his work restrictions and stated that he
had difficulty perform ng these tasks. He
specifically was prescribed no work with handhel d
tools and no bending and stooping. (Tr.-1, 25). The
cl ai mnt was expected to performtasks that his
treating physician had prohibited, yet through
extraordinary efforts, he did performthese tasks

al beit with excruciating pain. (Tr.-1, Pg. 28, 29,
30). This is illustrated by the fact that he had to
"eat a whole bunch of pills during the daytinme when
| was working just to keep the pain down until |
could get out of there". (Tr.-1, Pg. 43). Cearly,
claimant was only able to conply with the Shipyard's
demand of enpl oynment by extraordinary efforts and

wi t hst andi ng excruci ati ng pain.

The Cl ai mant reports that at Savage Builders he had to
sit extensively. He had to sweep and dunp cans which viol ated
the restrictions against |ifting and the use of hand tools.

The Enpl oyer reports that the C ai mant

has not offered any facts or assertions on which to
concl ude that he worked through extraordinary effort
or in spite of excruciating pain. Despite
Claimant's statements that the |ight-duty work that
he was perform ng woul d cause pain through his neck,
across his shoul ders, and underneath his shoul der

bl ades, and that this pain caused headaches, he has
not asserted that the pain becanme excruciating or
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that it rose to a level that required an
extraordinary effort to work. (TR1 29-30.)1

The Enpl oyer states that the Claimnt is not

entitled to total disability benefits on the basis
that he worked for a beneficent enployer or in

shel tered enpl oyment. Claimant has never nmade such
al l egations and the record does not support such a
finding. Instead, the record shows that the work
done by Cl ai mant was regul ar and necessary. The
evi dence al so definitively establishes that the
Enpl oyer accommpdated Claimant's work restrictions
by allowing himto rest as needed and by providing
support for selected tasks.

Wth respect to Claimant's work at Savage Buil ders,
Cl ai mnt presented no evi dence that shows that he
wor ked only through extraordinary effort or in
excruciating pain. Clainmnt testified that he
supervi sed the | oading of trucks at Savage Buil ders,
but left there because work was slack and he did not
feel that he could handle it. (TR1L 37-38.). There
i's no contenporaneous nedical evidence to support
Claimant's assertion that he was unable to do the
wor k.

Eval uati on of the Evidence

EX A indicates that Canpbell was paid tenporary partia
di sability between October 2, 1992 and Decenber 13, 1992 for
ten and 3/7 weeks for a total anmpunt of $2512.04. He was paid
tenporary total disability from Decenber 14 to Decenber 30,
1992 in the anount of $1029.88. Between Decenber 31, 1992 and
January 3, 1993 he was paid 4/7 of a week of tenporary parti al
disability in the anount of $74.51.

1 The follow ng abbreviations will be used: “TR1" for the
transcript of the Septenmber 20, 1994 hearing; “TR2" for the
transcript of the Decenber 12, 1996 hearing; “CX’ for
Claimant’ s Exhibits; and “EX" for Enployer’s Exhibits.
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EX A reflects the average weekly wage as $636.11 with a

conmpensation rate of $424.07 per week.

t hat

In EX B, answers to interrogatories, the Claimnt stated
he was

enpl oyed by Savage Buil ders from approxi mately
Septenber 13, 1993 to approxi mately Decenber 10,
1993 and earned a total of $1,156.00. In dividing
this amunt by 13 weeks, the claimnt reportedly
earned an average of $88.00 per week. An IRS form
1099 confirns those earnings for 1993.
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On June 1, 1992, Gary G Suter, MD., a neurol ogi st
reported

DI AGNCSI S: Chronic cervical sprain

TREATMENT: Restricted to light, limted duty three to
four-hour day, three days a week. No hand-
hel d equi pment or operating vehicles or
driving when taking nedication.

WORK STATUS: 7/ 12/ 90 - Sane

RETURN APPO NTMENT: Decenber 3, 1992

In October 1992, Dr. Suter infornmed the Claimnt’s
counsel of that date that

| have not seen M. Canpbell since June 1 of this
year. Nevertheless, it was nmy opinion then that he
was able to do |ight work and that he could do this
half time. |If he does half a day at a time, five
days a week, | would think that woul d be reasonabl e.
|f, on the other hand, he wanted to consider trying
two full days of light work and a half day, that

m ght be reasonable. 1In any case, when I saw himin
June, it was ny thought that he could indeed do 20
hours of work a week as long as it was |ight work.

As far as driving is concerned, | would think he
could drive an hour at a time though obviously this
adds sonme stress and strain to the situation.

In the past, M. Canpbell claimed that the shipyard

woul d not offer himthe Iight work, and if the

shi pyard does indeed offer to have himdo |ight work
20 hours a week, | think it m ght be best for himto
do that.

In early Decenmber 1992, Dr. Suter stated that

M. Canpbell is seen for a followup visit. He
still has some pain in his neck and arnms. He still
has spasms in his trapezius nuscles and in his
paraspi nal muscles. He conplains of sone pain into
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the right armat tinmes when he is working in a
reaching or stretching situation.

It has been ny opinion that he can do |ight work
four hours a “week,” and apparently he has been
doing this. He says he has sone increase in neck
and arm pain as a result, but not trenmendous change.

The main problemhas to do with the extra nedicines
he takes when he has extra pain and extra headache.
These are to sone degree sedative and they would
conceivably interfere with himdriving. He says

t hat on one occasion driving back and forth he has
hit the guard rail when he dozed off.

| think we will have to say that his regular
medi ci ne which consists of Robaxisal tablets, two
twi ce a day, and Atenol ol 50 ngs each norning
probably is a safe nmedicine as far as driving is
concerned. However, if he takes his prn nedicine
which is Fiorinal tablets, Valium and Percodan, or
sonme conbination of these, then | do not believe it
woul d be safe for himto drive. Unfortunately,

t hi nk he does need these prn nmedicines fromtine to
tinme.

| deal |y he should take them only after work and not
in the norning before work or at work.

It would certainly seemreasonabl e that an attenpt
shoul d be made to work out sonme rehabilitation of
this patient so he can go to sone other type work or
have sone ot her type arrangenent that does not
require driving for long distances to get to work.

| do not know the solution to this problem

However, | do not think it is safe for himto drive
when he is taking certain conmbinations of nedicine
for his post-traumati c headache and his cervical
spine pain. | have discussed this matter with the
patient and told himwhat | think about it.

On January 5, 1993, Dr. Suter reported that
M. Canpbell is under ny care-for post-traunm

cervical spondylosis and post-trauma vascul ar
headache. The nedi cati ons being prescribed to him
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for these conditions my at tinmes cause M. Canpbell
to over sl eep.

M. Canmpbell was seen in the shipyard clinic on several
occasions in 1992. On October first the Cl ai mant reported
that the neck was better, and he was cleared for working four
hours a day and for driving a car. On October 21, he
conpl ai ned of nuscle cranps and nedi cati on was prescribed. In
m d- Novenmber refills were provided for cafergot, fiorinal,
percodan, and valium

On Decenber 4, 1992, Canpbell was referred to Dr. Suter
because of neck conplaints. Canpbell made sim |l ar conplaints
on Decenber 14 and 30, 1992. Medication refills were provided
on the later date. [EX E]. EX F consists of shipyard writeups
for tardi ness and absence between | ate October 1992 and early
January 1993. On several occasions, Canpbell gave the effects
of medication as an excuse.

Dr. Suter exam ned Canpbell in June 1993 and prescribed
medi cations at that tinme and again in October 1993.

Canmpbel | was seen on Decenber 6, 1993 and Dr. Suter
stated that with the use of nmedications that Cl ai mant coul d

performlight work for four hours a day. It was reported that
Canmpbel | had not been able to afford nedication since early
that year. |In August 1994, Dr. Suter stated that Canpbell was

totally disabled due to headaches.

Dr. Suter was deposed in Decenmber 1994 and in Decenber
1996. In 1994, Dr. Suter testified that Canpbell could drive
when taking some of the nedications. However, other
medi cati ons were to be taken in the evening to avoid an inpact
on his driving.

At the hearing in 1994, Canpbell testified that his job
in late 1992 was to test drop cords and to renove broken |ight
bul bs from sockets. He used hand hel d equi pnent and had to
stoop and bend. Canpbell took numerous nedications and had
been known to fall asleep on the job.

Canpbel | stated that at Savage Buil ders

| was wor ki ng under nmy doctor’s restrictions. | was
wor ki ng four hours a day with no lifting or nothing
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like that. |1’ve got a | ot of past experience in the
construction field, and all | would do is just
supervi se the | oading of trucks, you know, just sit
there and just look in the trucks and make sure

what ever job they was going on they had the right
equi pnent. And then | would push a broom or enpty a

trash can.
He left Savage as “l just couldn’t handle it. And the
work got slack ... it was getting wintertine.” [TR1, pp. 37-

38] .

Di scussi on

The Board has held that during |ate 1992, the Claimant’s
j ob was not suitable alternate enpl oynment. However, in order
for total disability benefits to be paid while Canpbell was
wor ki ng there nust be a finding that he worked only through
extraordi nary effort and in spite of excruciating pain, or
wor ked for a “beneficient” enployer.

The Enpl oyer has clearly spelled out that the job was
necessary to the operation of the shipyard and that others
have continued to perform such work. While the shipyard nade
sone accommodations during this period, it is apparent that
t he shipyard was not a beneficient enployer.

Canmpbel |l s credibility is quite questionable in this
case. However, Dr. Suter prescribed numerous nedications in
|ate 1992. In addition, Canpbell nade nunerous trips to the
clinic and requested additional nedications during this tine.
| find that Canpbell worked only through extraordinary effort
and in spite of excruciating pain on the days that he worked
from Oct ober 19, 1992 through January 9, 1993.

Therefore, Canpbell is entitled to permanent total
disability during this period.

Canmpbel | has indicated that he had sim | ar problens
during his work for Savage Builders form Septenber 13, 1993 to
Decenber 10, 1993. The file does not contain records from
Savage that indicate that Canpbell had probl ens while working
t here.
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Canpbel | did not see a physician during this tinme period
and later informed Dr. Suter that he did not have any
medi cations during |late 1993.

Whi | e Canpbell may have worked for m ni num wage at Savage
there is no evidence that this firmwas a beneficient
enpl oyer. Likewi se, there is no indication that Canpbell
perfornmed only through extraordinary effort. Therefore, he is
entitled to no nore than permanent partial disability while he
wor ked for Savage.

O der

1. The Enpl oyer shall pay the Clai mant permanent t ot al
disability from Cctober 19, 1992 to January 9, 1993.

2. The Enpl oyer shall pay the Cl ai mant permanent parti al
disability from Septenber 13, 1993 to Decenber 10, 1993

at a rate which will reflect his earnings at Savage
Bui | ders.

3. Payments for other periods of tinme remain in effect.

4. The Enpl oyer shall not be liable for penalties until ten

days after notice fromthe District Director as to the
anount to be paid.

5. The Enpl oyer shall receive credit for all conpensation
that it has already paid for those periods.

6. Interest at the rate specified in 28 U.S.C. 81961 in
effect when this Decision and Oder is filed with the
office of the District Director shall be paid on all
accrued benefits conputed fromthe date each paynment was
originally due to be paid. See G ant v. Portl and
St evedoring Co., 16 BRBS 267 (1984).

7. Al'l conmputations are subject to verification by the
District Director.

8. Claimant's attorney within 20 days of the receipt of this
order, shall submt a fully supported fee application, a
copy of which shall be sent to opposing counsel, who then
shall have ten (10) days to respond with objections
t hereto.
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Rl CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia



